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The Home Reoording Rights Codliti on (“HRRC’) endarses the December
19 propaosal for regulatory action jointly recommended by representatives of cable
operators and consumer eledronics manufacturers and uges swift enactment of
these regulations in the form propcsed. In the one aeanaot addressed in the joint
recommendations -- the treatment of program “Downresolution” in the proposed
regulation deding with “Encoding Rules’ -- HRRC urges fully equivalent
treament to that aff orded “ Seledable Output Control.” Both of these practices, in
the context of initial consumer recept and viewing of MVPD programming,
would be unsuppatable, unrecessary, and unconscionable a impositions onthe
viewing pubic and dscrimination against early DTV and HDTV adopters.

HRRC has been working to proted consumer rights, pradices, and
expedations snce October, 1981 ,when the first consumer VCR was dedared
illega by a murt. That decision's 1984reversal by the U.S. Supreme Court
marked aturning point in favor of innovation and consumer fair use. Twenty
yeas ago, the issuie was essentially alega one -- whether product innovations
such asthe VCR shoud be suppressed, ou of concern that recording within the
home would damage antent providers. Today the question before the
Commisgonisesentialy one of licensein the context of a mwngressonal
mandate, aregulatory proceeding, and product spedfication and licensing powers
arealy delegated by the Commisgonto aregulated industry: To what extent
may home-based consumer eledronics and information techndogy products be
constrained through the licensing of spedficaions under authority granted by the
Congressto the FCC, and delegated to a private party?



Based onprior Commisgon ceterminations in these Dockets, any
manufadurer that would offer aDTV receiver or a set-top roduct cgpabl e of
conreding directly to a cdle system would have to sign alicense offered by the
MVPD interests that today still control 100% of the navigation device market.
Thelicensein question, though “private,” is mandatory as adired result of the
congressonal actionin Sedions 624A and 629" andis offered by Cablelabs on
behalf of cable MV PDs only because the Commisson expli citly delegated to
these MV PDs the authority, subjed to the Commisgon'sregulations, to license
such entrants on a fair and neutral basis.?

At stake in the Commisson's dedared oversight of this license® are palicy
issues that, depending on whether the jointly proposed regulations are accepted,
will be determined either through a balanced, joint recommendation d the parties
ininterest, bulding onyears of private and pubdi c sector negotiation and action,
or by one party’ sfiat, with noeffedive Commisson owrsight. After years of
discusson (and pubic pdlicy interventions by HRRC and many others via
congessona hearings and FCCfili ngs), the mgor cable operators have agreed to
abalanced regime -- alicense, with limited “compliance” rules, to be governed by
balanced “Encoding Rules,” so long as this outcome goplies equally to all
MVPDs.

For HRRC, the cdle televisionindustry’ s acceptance of a balanced public
palicy result, rather than continued insistence on a take-it-or-leave-it-if-you-want-
to-enter license, marks perhaps the crucial turning point in what has been avery
long road. Now, asaresult of Section 624, Sedion 629,and the Commisson’'s
prior determinations in these Dockets, the FCC halds the key to competitive entry
in al sedors. The dternativeis areversion to the standoff in which individual
MV PDs, anxious to seaure @mntent, have felt compell ed to impose one-sided
li cense terms on competiti ve entrants. Such aresult would dsenfranchise
millions of HDTV consumers while the FCC, in its congressonally mandated
oversight role, stands by.

1 In the Matter of Implementation of Section 304 of the Teleammunication Act of 1996,
Comrrercial Availahility of Navigation Devices, CS Docket 97-80, Report & Order, 13 FCC Rcd
14775 (Rel. June 24, 1998) (“ Navigation Device R& O"); Cf. In the Matter of Compatibility
Between Cable Systems and Consumer Eledronics Equipment, PP Docket 00-67, Report & Order,
15 FCC Rcd 17568 (Rel. Sept. 15, 2000).

2 |d. and In the Matter of Implementation of Section 304 d the Telecomnunication Act of 1996,
Comrrercial Availahility of Navigation Devices, CS Docket 97-80, Order on Reconsideration, 14
FCC Rcd 7596 (Rel. May 14, 1999) (“ Navigation Device Recnsideration Order”).

3 See Navigation Device R&O and Navigation Device Reconsideration Order. On May 10, 2002,
the Commission staff requested in writing that parties to “Hoedown” roundtable mnferences held
by the Media Bureau in its oversight capadty make filingsin Docket No. 97-80 an regulatory
issues pertaining to the licensing of competitive entrants. These June 6, 2002fili ngs are referred
to hereinafter as “Hoedown” filings.



The Jointly Reaoommended Encoding Rules Are The Result Of A Decade
Of Private Sedor Negotiation And Licensing, And Congressonal Action.

In 1993,in resporse to requests from the leadership of the Senate
Judiciary Committee HRRC, the Consumer Eledronics Association (“CEA”) and
the Motion Picture Association d America (“MPAA™) began negotiations to
develop and popose a ‘Digital Video Rearding Act” (“DVRA”), that would rely
ontednicd means of copy control but recognize and preserve cnsumers’ settled
expedations and pradices. The parties recognized that if techndogy were to be
designed into consumer products to recognize and respondto digital control
mecdanisms, consumers would be put at risk. Their accustomed uses of home
recorders and dsplays could be frustrated by the remote triggering of these
mecdhanisms by content providers or distributors. Therefore, at the outset it was
agred in principle that, in exchange for the @woperation d consumer eledronics
companiesin developing and implementing techndogies that could bock
consumer recording, content providers would accept “encoding rules’ to limit the
applicaion d these techndogiesto clearly recognized, stated, and defined
circumstances, and no dhers. It was clearly understood by all that these
“Encoding Rules” were limitations on the use of technical measures © asto
enablelicensing and regulatory resultsthat conform to consumer
expedations, and not any substitutefor or iteration of the ase-by-case
determination of copyright fair use outcomes. Acceptance of this principle has
been thg1 bedrock for al subsequent inter-industry discusson with resped to copy
control.

For three years, HRRC, CEA and MPAA negotiated in goodfaith to pu
thisbargain into pradice In March of 1996they annourced agreement on a draft
“DVRA” that would have dorne so. When representatives of the Information
Tedindogy industry objected to the particular technicd and legislative means that
were drafted, the ansumer eledronics, motion pcture, and information
techndogy industries then formed the Copy Protection Tedhnical Working Group
(“CPTWG”). CPTWG broadened the previous technical inquiry, to explore
methods that included digital encryption and authentication, as well as forms of
“status marking” in addition to those anticipated in the draft DVRA. The padlicy
intention kehind such eff orts, as manifested in subsequent licensing agreements
and legislation, remained the aeation d measured technicd toolsto address
recording pradices.

The detail ed negotiation d spedfic rules asto when “no copy” or “one
generation” encoding could be gplied took severa years. Essntialy, therules
alowed applicaion d no-copy encoding to ore-time distributions on a program-

* The “Encoding Rule” principle was not even novel with this 1993agreement in principle. It was
also the basis for all technologicd provisions of the Audio Home Reaording Act of 1992 which
stemmed from a similar 1989agreament in principle reated by representatives of the mnsumer
eledronics and recording industries.



by-program basis, and that were relatively close in time to the date of theatrical
relesse. Consumer recording expedations were proteded as content was
delivered through channels and at dates more distant from initial relesse. The
“DVRA” rules provided:

*  “Nocopy” encoding may be gplied to packaged hame video, pay-per-view,
and video-on-demand programs.

» Consumers may record from pay-cable channels, bu “ no copy” encoding
may then be gopli ed to the consumer copies.

» Consumers have the unconstrained right to record from all other program
services, including basic cable or its equivalent, from any programming
originating as afreeterrestrial broadcast, and from any copies of such
programs.

The Congressadopted and enacted, withou change, these “DVRA” rules
in Sedion 1201Kk) of the Digital Mill ennium Copyright Act of 1998(“DMCA").°
Sedion 1201k), the only affirmative mandate contained in the DMCA, appliesto
analog VCRs and imposes a duty to respondto widely used “Macrovision” anti-
copy encoding. Sedion 1201k) does not apply to dgital recrding because, in
the DMCA, Congressdid na mandate the use of any particular digital technical
measures. It was anticipated that such measures could and would be enforced,
instead, through multi-industry li cense agreements pertaining to techndogy
and/or regulatory oversight in appropriate cases.

The DVRA / DMCA consensus encoding rules becane abasisfor a
license agreement that emerged from the CPTWG process MPAA members
negotiated aform of license with the “5C,"® agroup d five mmpanies that had
merged their techndogies that initially were discussed separately in a CPTWG
work group, the “ Digital Transmisson Discusson Group?” Thislicense
esentially adopted the DVRA / DMCA encoding rule outcomes, with the
exception that the status of MVPD programs (other than freeterrestrial
broadcasts) at the level equivalent to “basic cable” was changed from “copy
fredy” to “copy one generation.” HRRCunderstands that, to date, two MPAA
member studios have signed thislicense. (No olgedion from other studiosto the

5C Encoding Rulesis onrecord.)®

> 17 U.S.C. § 1201(k). Although codified with the Copyright Act, the DMCA is not a copyright
provision and does not depend on determinations of copyright infringement.

® More formally, “Digital Transmisson License Administrator,” which offers alicense for its
“Digital Transmission Content Protedion” technology. See www.dtcp.com.

/ CPTWG supports discussion and technical comparison processes, but does not involve itself in
technology choices or business issues. HRRC isa CPTWG participant.

8 These outcomes also are recognized and implemented, via the 5C Encoding Rules, in digital
video recorders currently on the market that use the Copy Protedion for Recordable Media
(“CPRM”) and D-VHS recording formats.



In FCC staff multi-industry “Hoedown” discussons, and the subsequent
filing of Comments addressng the license termsto be off ered to competitive
entrants by the cable industry, neither the cale nor the MPAA representatives
expresed any reservations to the Commisson abou the gpropriatenessof these
“5C” encoding outcomes, as areference benchmark, as governing limitations to
balancethe restraints required by such alicense. Rather, the cdle industry
representatives sid that, given Sedion 629s applicaionto all MVPDs, and the
competition d cable and satellit e providers for programming, it would be unfair
and urecceptable for such encoding rulesto apply only to cable, and nd to
satellit e, operators. They also said that it would be difficult or impossbleto hind
content providersin the sole antext of alicense agreanment between cable
operators and equipment manufadurers.’ MPAA has adhered to the pasiti on that
(1) DBS pradices must be anong the measuring sticks for the gopropriatenessof
cable license provisions, and (2) navigation devices subject to copy protection
rules inferior to those for other navigation devices will not receive content.*°

Il. The Parties Have Achieved An Appropriate And Necessary Balance Of
The Deployment Of Copy Protection Techndogy And The Limits
Thereon.

HRRChas argued in prior FCCfili ngs that the cdle industry ought to
reagnize its delegated licensing authority under Sections 624A and 629as a
pubdic trust, so shoud na use this power in favor of businessgoals or impasitions
on consumers that would be against pulic policy. HRRChas said that these
limits shoud be expressed in the license itself and, as necessary, through
amendments to the FCC regulations that govern thislicense. In application, this
has meant that the license “Compliance Rules’ governing device function, and
Encoding Rules governing the triggering of technical constraints, shoud suppat
rather than frustrate settled consumer viewing and recording expedations.** This
iswhat the cdle industry has agreed to, and the parties have spelled ou, in the
Deceamber 19"“Plug & Play” agreanent.

9 Letter to W. Kenneth Ferree from Richard R. Green, Cable Television Laboratories, Inc. and
William A. Check, National Cable & Telecommunications Association, Re: Commercial
Availability of Navigation Devices, CS Docket No. 97-80; Compatibility Between Cable Systems
and Consumer Electronics Equipment, PP Docket No. 00-67. See, e.g., par. 13.

10 etter from Fritz E. Attaway, Motion Picture Association, to W. Kenneth Ferree, FCC, Re:
MPAA Responsesto May 10 Phila Hoedown Questions Relating to Copy Protection (June 5,
2002).

1 Noted by the Commission, In the Matter of Implementation of Section 304 of the
Telecommunications Act of 1996, Commercial Availability of Navigation Devices, CS Docket No.
97-80, Further Notice of Proposed Rule Making and Declaratory Ruling (Rel. Sept. 18, 2000) par.
28.



A. The Draft Regulation And License Provisions Will Enable And
Suppat The Operation Of New Generations Of Home Rerding
Devices Diredly On Digital Cable Systems.

It was a congressonal objedive, in passng Section 624A in 1992 and
Sedion 629in 1996 that the dired conrection d recording devices and aher
competitive products (in addition to “set top converter boxes’” and dsplays) be
suppated on dgital cable systems.*? Diredt conredion o recording devices and
PCsiseffedively frustrated by versions of the “PHILA” license that are presently
available. Thedired connedionand qoeration d such devicesis, however,
suppated by the model “DFAST” license, and its Compliance Rules, appended to
the December 19 |etter.

As the Betamax case taught, reasonable and customary consumer
expedations begin with the reasonable avail abili ty to consumers, in the first
instance, of the recording equipment in question -- that is what the case was all
abou.™® In writing Compli ance Rules and recommending Encoding Rules, the
parties have reached an essential result, making it passble for consumersto
obtain, attach, and wse such devices. Any lesser result, under FCC oversight of
the license, would be apulic pdlicy failure.

B. The Modd License Compliance Rules Do Not Require Resporses
To Seledable Output Control Or Downresolution Encoding But
Do Reguire Respornse To All Copy Protedion Encoding,
Irrespedive Of The Nature Of The Program Or Its Means Of
Transmisson.

The model DFAST license Compliance Rules for Unidiredional Devices
do nd require these devices to respondto Seledable Output Control (“SOC”) and
Downresolution triggers (discussed below). However, they dorequire resporses
to all copy protection triggers, and make no dstinction between, e.g., Video on
Demand programming on the one hand and cable transmisgons of free terrestrial
broadcasts onthe other. In baoth cases, withou Encoding Rules, the consumer
would be & the mercy of whichever copy protectiontriggers are chaosen by the
content provider or distributor. Even in the cae of SOC and Downresolution, nd
all MVPD navigation devices (cable and satellit e) will be subjed to thislicense.
Therefore, withou Encoding Rules, consumers relying on such deviceswould be
subjed to these practices, aswell.

12 47 U.S.C. § 549; Cable Television Consumer Protection and Competition Act of 1992, Pub. L.
No. 102-385, 102 Stat. 1460(1992). See, e.g., Statement of Senator Leahy, 138Cong. Rec. S561
(Jan. 29, 1992).

13 Sony Corp. v. Universal City Sudios, Inc., 464 U.S. 417 (1984) ("Betamax"). The plaintiffs
asked the aurt to enjoin the sale of such devicesto consumers.
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Thisisnot atechndogicd or regulatory outcome that, as the history
described abowve shows, has ever been acceptable ather to the Congressor in the
context of private sedor licenses. Hence the parties reagnized that Encoding
Rules were anecessary limitation onthe use of techndogy to which respornses
would be mandated by other elements of the December 19 “Plug & Play”
agreament.

C. The Draft Encoding Rule Regulations Follow The Models Adopted
By the Congressin DMCA Sedion 1201k) And The Private
Sedor In The ‘5C’ License, As Previoudy Cited By the
Commisson.

Asisreviewed in the history set forth at the outset, the jointly
recommended Encoding Rules foll ow a amnsensus pattern originally negotiated
with the motion gcture induwstry in the DVRA, then accepted in the DMCA, that
the MPAA has cited to the Commisson, and the Commisgon nded in its
September, 2000Declaratory Ruling in these Dockets.** In combination with the
li cense Compliance Rules, the ban on Selectable Output Control, and a simil ar
ban onDownresolution, these Encoding Rules establi sh the balanced, pan-
industry regime for MVPDsthat, in principle, members of the mntent, cable, and
consumer electronics industries have dl said isessentia. Failing to adopt such a
regime would make meaninglessand ineff ectual the FCC' s oversight of the
spedaficaion and licensing authority that it has delegated, in these Dockets, to the
cable industry.

1. It Is Essential That The Encoding Rules Not Authorize The Use Of Either
‘Seledable Output Control’ Or ‘Downresolution’ Triggers As A Spedes
Of Condtional Access

Thejointly recommended encoding rules do nd al ow the triggering of
Seledable Output Control (SOC) under any circumstances, but ban
Downresolution triggers only in the mntext of MV PD transmissons of free, over-
the-air terrestrial broadcasting. (They make no recommendationre
Downresolutionin ather contexts.) It is essential to the protedion d the
consumer and competiti ve interests addressed by the Congressin Sedions 624A
and 629that neither trigger be authorized by the Commisson.

14 |n the Matter of Implementation of Section 304 of the Telecommunications Act of 1996,
Commercial Availability of Navigation Devices, CS Docket No. 97-80, Further Notice of
Proposed Rule Making and Declaratory Ruling (Rel. Sept. 18, 2000) par. 28, n.66.
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A. Seledable Output Control And Downresolution Both Would
Deprive Consumers Of Competitive Choice And Would Destroy
Settled Expedations, Including The Simple Viewing Of Programs
That Have Been Lawfully Receaved.

"Seledable Output Control” ("SOC") is the remote signaling of home
devices by content providers or distributors, to turn off consumer home interfaces
onaprogram-by-program basis. Theinterfacein questionwould simply not
operate for the particular program. Implementation d SOC would mean that a
consumer who hes purchased an HDTV display, and pays for a set-top bo< or
other devicewith an HDTV output, still might not receive dl of the HDTV
programs for which he or she has paid -- because for particular programs the
interface between the set-top boc andthe HDTV display has been turned off by
remote control. Imposition of SOC would havethelikely effect of driving
from the market any home interface that supports homerecording. HRRC
has oppased impasition d SOC by law or in any context subjed to regulation.

SOC isadivated by data “triggers’ that ride dong with program
informationwhen it is nt to the home. Some cntent providers have promoted,
to the Society of Motion Picture and Television Engineers (SMPTE) and aher
standards organizations, a draft technical standard call ed “ Extended Copy Control
Information” (“ex-CCl”) that includes these triggers and would provide for a
resporse to them in any consumer electronics or computing device that complies
with the standard. So, SOC could beimposed simply by making mandatory, in
any patent or other license governing adevice aresporseto al “ex-CCl”
triggers.

Mandatory resporse to SOC has been included in CableLabs' “ Open
Cable AccessPlatform” (“OCAP’) specificaion. Adherenceto all aspeds of
OCAP would berequired by the “POD-Host Interface License Agreement”
("PHILA"), alicensethat has been required of all competiti ve products.
However, the Compliance Rules of the model DFAST license gpended to the
Deceanber 19joint letter to Chairman Powell would nad mandate any resporse to
SOC triggers.

“Downresolution” is the remote signaling of home devices by content
providers or distributors, to degrade the signal quality of HDTV “Comporent
Video” outputs on a program-by-program basis (so asto dscourage marketing of
HD-capable recorders with such Comporent Video inputs). These are the only
HDTYV inpus of 4 million-plus“HD-ready” television monitors that have been
sold to date. Applicaion d “downresolution” to asignal would mean that a
consumer who hes purchased an HD-realy display, and pays for a set-top box or
other devicewith an HDTV output, would nd recave ax HD-quality signal for
thase programs as to which “downresolution” has been triggered.
Downresolution cuts both the horizontal and verticd resolutionin half, resulting
in apicture with 1/4 the pixels of atrue HDTV program. HRRC has oppcsed
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impasition d Downresolution by law or in any context subjed to regulation.

Downresolution, like SOC, is adivated by “ex-CCl” data “triggers’ that
ride dong with program informationwhen it is snt to the home. So, like SOC,
"downresolution” could be imposed simply by making resporseto al " ex-CCl"
triggers mandatory, in any patent or other license governing the device.
Mandatory resporse to downresolution triggers, in component video HDTV
outputs, has been required by the “PHILA” productionlicense that isthe only
production license presently avail able for any competiti ve product. However, the
model DFAST license gpended to the December 19joint letter to Chairman
Powell i ncludes Compliance Rules that do not require licensed devicesto respond
to any such triggers.

B. It Is Essential To Settled Consumer Expedations That The Commisson
Adop The Jointly Reaommended Ban On Selectable Output Control,
And Implement A Similar Ban On The Triggering Of
“Downresolution.”

Consumerswhoinvest in HDTV and dgita television products have a
reasonable expedation that they will be &leto take advantage of the esential
fedures of those products. Fundamental among these expedations are that source
deviceswith dgital outputs will reliably deliver digital signalsto the digital inpus
of display devices and recorders, and that programming delivered in high
definition can be watched, recorded and enjoyed in full quaity. SOC and
Downresolution inherently will frustrate these essential expedations, with the
predictable mnsequence of deterring consumer investment in digital television
and dgital home networking.

Using SOC, arights owner remotely can decide whether a particular
program is avail able through a “139%4” output, a “DV1” output, an HDTV
comporent video ouput or, indeed, orly viaNTSC. If SOC isnot banned by the
Commisgon, consumers never can be certain whether a particular program will be
avail able in a particular output format. Consumers will not know when they
program their video recorders whether a particular program can be recorded
digitally (through a1394 ouput) or whether the Encoding Rules will be
eviscearated by the mntent owner’s sledion d only the unrecordable, display-
only DVI or HDMI digital outputs.

In addition to threaening consumer recording rights, SOC thwarts
consumer viewing rightsaswell. If programming is avail able only through aDVI
(or “HDMI™) digital output, then a cnsumer who puchased an HDTV display
with oy a1394inpu will be unable to watch programming in full digita
quality. Eventhose cnsumerswho dohave displays with multiple digital inpus
would haveto incur the alded expense and inconvenience of connecting both
outputs to the display, and switching incessantly, merely to ensure his or her
abili ty to watch the programming to which the cnsumer has subscribed. A
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consumer who owvns areceiver with oly an HDTV comporent video input may
be preduded from watching high definition signalsif the rights owner remotely
deadesto select only the NTSC signals.

Downresolution inherently denies consumers the full quality signals that
the aonsumer has the right to exped, whether watching over-the-air HD
broadcasts or receiving HDTV through a set-top boc. Consumers would find it
bizarreindedl if they could watch the over-the-air signalsin full HD quality, bu
could seethe same programming through their cable system only in ore-fourth
the resolution. Similarly, consumers reasonably would be upin arms if they paid
subscriptionfees to get accessto programming that looks one-fourth as goodas
broadcast television.

Ultimately, the power to invoke ather Seledable Output Control or
Downresolution means inefficiency, uncertainty and risk that will deter consumer
willi ngnessto invest in the future of HDTV. It would be bitterly ironicif the
Commisgon,in approving the plug and day regulations, would smoath the way
toward a swift and succesgul roll-out of DTV to the mnsumer, bu
simultaneously ered in its path the twin roadblocks of SOC and Downresolution.

V. Conclusion.

It isasimplefad, that canna beignored, that for the last severa years,
consumer expedations for viewing and recording of most television programming
recaved in the home have depended onthe FCC's oversight authority for MVPD
navigation cevices. If the FCC decides that it has authority to empower cable
operators and CablelL abs (and, by extension, the mntent providers who supdy
programming) to cut off consumer viewing and recording rights and expedations
through technicd measures, bu not the authority to accept or require any
limitations onthe triggering of such measures, the Commissonwill have dedt the
consumer investment inthe DTV and HDTYV transitions a huge setback. This
would be the oppasite of the result that Congressexplicitly intended when it
enaded Sections 624A and 629.

While HRRC prefers outcomes that place maximum trust in the fairness
and reasonablenessof most consumers, it recognizes in the @py protedion
provisions of the “Plug & Play” recommendations a balanced approacd consistent
with prior publlic and private sedor outcomes on these issues. Acceptanceof this
approadch would be in line with prevaili ng puldic and private sector pdlicy to date.
Regedion d such balancewould be grosdy out of step, and would be adebade
for American consumers.
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Respectfully submitted,
THE HOME RECORDING RIGHTS COALITION
/sl Gary J. Shapiro

Gary J. Shapiro
Chairman

Of Counsel

Robert S. Schwartz
McDermott, Will & Emery
600 13th Street, N.W.
Washington, D.C. 20005

Dated: March 28, 2003
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